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Came) 34'1776!‘8 Auguat 10, 1973

gk

Ppits & GCrosanan
Twenty-Firat Floor

The 600 Building

Corpus Chriasti, Texas 78401

. Attentiony Oscar 6pitx, Esq.
Uentlemensy . p

This ie in reply to your letter of May 21, 17373, and earlier
correspondence, relative to tha claim of Centron Corporation
(Centron) for royalty payments in connection with Value Engineering
Change Proposal (VECP) EG-0l, submitted under Contraeat Ho, DAAACS-
69-F-00l6, between the Small Business Administration (SBA) and the
nited Btates Artyy Ammunition Procurement and Supply Agency (APSA),

This contract, entered into on fieptember 4, 1968, paursuant to
section 8(a)(1) of the Snall Businesa Act, 15 U,8,C. éB’T(a)(l),
called for the furnishing of 310,000 bundoleers for 4Omm cartridges
at & price of $201,500, EBA awarded subcontract No. EBA~(X22-8(a)

on September 13, 1968, to Elegant Gaments, Inc,. (Elegant), for tha
performnnce of the prime contract, Bince Elegant, an ethnic minority-
owvned compamy, was wisble to obtain coaventional financing, EW
suthorized advance payments in accordance with its poldcy of alding
such concerns ‘o become competitive, self-sustaining tmsinesses,

On August 19, 1969, BBA and APSA entered into Contract No. DMAAO9-
70-0-0006, for an ndditional 200,000 of the same bendoleers &t the
pams unit price, This additional quantity was added to the oxiginal
subcontract between £8A aud Elegant by Modification Ko, 1 to that sub-
contract, raising the total contract price to $331,500,

Centror, in unsuccersful bidder for the bandoleer contract, had

previously sutmitted a Value Yngineering Change Proposal (VECP) to
AT on August 13, 1959, vhich suggested that & cost saving could be
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retlized 4f uncapped snep fantews were substituted for capped
featemers specified in the LOmm cartridge bandoleer ITB,
agreenent dated B:ptember 24, 1969, Centron snsigned all its
right, title, ard intereat in the VRCP to Elepant and ogreed
to furnish all necessary documents, drawingu, wnd spacifica~
tions connected therewith in return for Elegant's promiue to
submit sald VECP immediately to APSA and turn over to Centron
85 percent of the remilting wmonies received undey the Velue
Engineering Incentive Clauss in its subcontract vith EBA, In
order to mﬁlment thia latter provision, paragrapch 8 of their
Beptember 24th agreement provided that a joint estrow arrange-
ment would be set up to apportion the proceeds.

¥When Plegant refused to cooperate in establishing the
Joint eacrow arrangement after tlie YECP wasm accepted by APSA,
Centron brought an action in the United Btatea Distiict Court
for the llorthem District of Illinvia (Civil Avtion No, TO
1919) secking a preliminary injunction restraining Regant from
dimposing of funds alrcady received under the CECP and requiring
B8A, also namad as a party defendant, to deposit into the Court
all future royalties pending a detemination nf Elegant's and
Centron's respective contract rights. On August 8, 1970, tha
Court entered a judpent order whareby the parties (except BSBA)
consented to atipulations that the BSaptember 24, 1969, sgreement
vas valid and binding between said parties; that a join' escrov
sccount would be establighed with the American National Bank and
Trust Conpany of Chicago as escrov agentj and that Elegaat would
doliver written instructions to 8BA dirseting that all reyalties
on the VECP be paid to the dbank,

£BA was represeonted ot the hearing btut refused to enter into
the stipulations; becouse, as Cention's cowrnel explained %o the
Court, the Covermment did not vant to waive sny rights to the pro-
ceeds 1t night othervise ponsess, particularly since the mnaey
going into escrovw might be subject to an offsod by BPA against a
prior indebtedncas ovwed to it by Elegant. Contron offered no
objaction to the exclusion of BEA fyom the judgment.

In Ooctober 1970, EBA acknovledged rece!pt of a notice of
assigment of VECP royalties from Elegant to the bank, On FPel.
ruary 10, 1971, Centron sent {0 BBA a gusyanty agreement executed
by Elegant, Centron, and the First National Bank of Mineral Wells,
Toras, covering royalties that may becoma repayable to the United



\

»-r76A8 : v

ftatas Gus to cacedlation or temmination of onuirs, Thic guaranty
sgrewment way eckivwledged Uy BBA on February 2k, 1971, {n Decenber ),
1970, anad March 11, 1971, GBA paid the bank the suvs of $9,078,56 and
.69.‘1\5.97. respectively, loss cortain daductions dns EBA by Rlegant,

VICP EG-O1 was subsequently approved for use with the bandolesr
M7 £,Mine, APERS, M1BAL, Elegant, wiihout consulting Csntron, decidsd
to wigotinte a lunp-sun settlomant with the Govermeant in lieu of
toyRlty payments, Thereafter, the Gorerment cgreed to pay Zlegant
$4,070 $n “full and final ut.{lment. of all claims of | .e contrastor
for moniea earncd as a result of Goviurmuent, acceptance of VEOP EG-01
for use with the Bandoleer, M7 £/Mina, APERS, W18AY," Thin sottle-
nant war insorporatel ae Modification No, 5, executed in Aprid 1971,
to the HEA prime contract and the Elogant subcontrant, Centron was
:lit a party %o the modification xnd the $4,000 vas paid directly to

egant,

Klegant subsequently defanlted cn a totad of $40,000 owed to AAR
in connection with the indtial advence payments under fts subcontract
vith fBA, Centron has been informed that it is 8BA's intentiom to
set off nll roysity payments due Elegant and received hy EBA under its
contract with APSA egainst Elegant's indebtedneas,

SBA'a position, ao expresscd in {tu report to our Ot'fice, is that
the judgnent order ismied by the District Cowst excepted £BA and thus
is not binding, W believes that thers 485 nd privity of contract
between EEA and Centrom, Moreover, {BA contendn thuat the purported
sssigment by Rlegant to Ceniron of 85 percent of the VECP in not
onforceable since it is contrary to the "unti-nssigment™ atatutes,
3.‘- U.8.C. 203, 1‘1 U.H.Cs 150

On the sther hand, Centron contends that the withholding c?'
voyalties Ly EBA for set-off purposes is in disregard of the court
order, 1t 4ia Centron's poaition that fBA is a mere atakeholder
without a proprietary interest in the procends of VECP EG-0) in which
Centron has alvaya had an 85 percent beneficial owneraship, Centron
easerts that the assigmoent of these royaltiiea did not violate the
®anti.assigmient® statutes, Centron Murther allezes that the lump-
sun settlement in licu of royalties on the M7 bandoleer, which was
reached by tae (overmient and Xlegant without the purticipation or
connent of Centron, was an arbitrary and unauthorized aoction for
vhich £BA 1s obliged to mike Centron whole,
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A threahold issue iy tha oontention that &M 4s bound by the
ocnsont order of the nistrict Court to recognize the validity of
the avsigment of 85 percent of tha proceeds of the VECP to
Centran, Hovwever, it i3 vell selitled that a person not a party
to a atipulation is not bound therely, especially where the
Judgnent of atipulation expressly excepts a person from its
operation, L2e C,J.8., Stipulaticns, section 1k,

fince the Court's order la nott dispositive of the rights of
CBA and Centron to the roynlties accrued under the VECP, it is
necepgary to determine the priority of thelr respentive clainms,
As mentioned above, Elegant received advance payments under its
subco? tract, 7The advance payment provision reads, ia part;

(10) Frohibition Against Assigment, Rotwithatending
any other provision of thia contract, the Subcon-
tractor shall not transfer, pledge, or otherwise
n\asign this contract, or any interest therain, or

any claim arising thereunder, to any party or
parties, bank, trust company, or othor financing
institution,

The subcontract-further yrovided, in pextinent parts

(14) PRepresentations and Warrantiee, %o inducs the
making of advence payments, the Subrontractor re-
mrestenta and varrents thate«

L * % ® &

fe} Mcne of the aasets of the Subzontractor is
sudbject to any lien or entumbrance of any

charaster except for current taxes not delinqueat,
and exvept as thowm in the financial statements
furnished by the Bubcontractor to the Contracting
Ofiicer. There haa been no sssigmuent of claims
wMer any contruct affected by thesn advance pay-
ment provisions, or if tisre has baen any asocigmeent,
such wassignments have been terminaved,

o o * & &
(g) These representations and warranties shall be

ocoatimuing and shall be deemed to nave been repeated
by the sutmission of =2ach request. for advance payments,
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The clewy intant of the proceding ovisions is to seture the
repayuent of the original zdvanca payment which BBA made to FKlegent
$0 suable it to perforn the bandoleer \wntract, In consideration
thereof, Flegant sgreod not ¢9 aesign any clein arising under iis
subnontract, VECP E{-01 was incorporatsd into the above subcontrect
by Modification lo, 2 on Janmy 13, 19703 thus, Elegan’'s claim ur
interzat in the monles flowing from this VECP conatitutes a oclaim
arising under the cantract which falls squarely within ths purview
of the quoted contractual prohibition sgainst sssignment of such
elaima, Accordingly, Elegant's purpoited assigment of 85 percent
of tlhe royulties of VIJP E£G-01 to Centron was ineffectual and in
dayogation of the rights of the Governsent under the subcontract,

Wile .z'ou chayasterise the arrangement batween Centron and
Elsgant a3 "a joint venture to.secure and perform a public con-
tract,” we do not telicvu that the purported sat-off is adversely
affected theredby, The debt EEA seeks to set off arsnise under the
sams contract which gave rise Vo thu VECP royalties.and, for that
reason, 1t may not be said that ths set-off involves a prior un.
nl.ﬁ‘ed debt of Elegant thst a joint ventursr might be protested

ag t.

Respscting tha initial recognition of the asaigmment and the
payaent of yoyalties to the assignee bank, wo edopt with approval
the SEA legal rationale as stated in ivs report to ocur Offic/y

"% # ¢ The 'anti-assaigmment' str.tutes hnve been
oconstrued to exist solely for the benefit of the
Goverment and thus permit the CGoverment to as-
senl to and recognize an assigment whers it

deens it appropriate, # # # Therefore, it is our
opinion that i¢ wvas legally unobjecticiadble for
EBA to, as it did, elcct to honor the assigimant
as to scwe peymonte and then decliue, as it dig,
to resognize the asafigment as to further psyments,
[Cases wid authorities cited,/™

Accordingly, ve conclude that no welid objection may be raised
by ur Officn to the sat-off action ccotemplated by £BA,

Sincersly yours,

Paul 1. Derbling

tbe Comptroller General
for of the United Btates
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